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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )K Responsive to connmunication(s) filed on Dec 14, 2001 



2a) K This action is FINAL. 



2b) □ This action is non-final. 



3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under fx parre Quayle, 1935 CD. 11; 453 O.G. 213. 

Disposition of Claims 

4) K Claim (s) 41-65 



4a) Of the above, claim(s) 
5)K Claim(s) 52 



6)K Claim (s) 41, 43-51, 53, 55-62, 64, and 65 



7) K Claim (s) 42, 54, and 63 

8) 0 Claims 



is/are pending In the application. 
_ is/are withdrawn from consideration. 

Is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction and/or election requirement. 



Application Papers 

9)0 The specification is objected to by the Examiner. 



Is/are objected to by the Examiner. 



Is: alD approved disapproved. 



^0)O The drawing(s) filed on 

1 DD The proposed drawing correction filed on 

12) 0 The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) 0 Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d). 
a)n All bjD Some* c)0 None of: 

1 . □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. _ 



3. □ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the Internationa! Bureau (PCT Rule 17.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14)D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 



Attachment(s) 

15) G Notice of Raferences Chad (PTO-892) 

1 6) Q Notice of Oraftsperson's Patent Drawing Review (PTO-948) 

17) ^ tnfofmation Otscbsure Statenient(sJ (PTO-1449) Paper No(s). 6 



1 8) Q Interview Summary (PTO-41 3) Paper No(3). 

1 9) O Notice of InfonnaJ Patent AppBcatbn (PTO-1 52) 

20) □ Other 



U. S. Patent nnd Trademark Office 

PTO-326 (Rev. 9-00) 



Office Action Summary 
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DETAILED ACTION 

Gaim Rejections - 35 USC § 112 

1. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and 
distinctly claiming the subject matter which the applicant regards as his invention. 

2. Claim 55 is rejected under 35 U.S.C 1 12, second paragraph, as being indefinite for failing 
to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. Claim 55 recites the limitation "a lumen at least .5 mm in diameter" while claim 53 has 
already provided for "a lumen extending longitudinally within the anchoring elements". It is 
therefor unclear whether the language of claim 55 is intended to refer to an additional lumen or 
that/those recited in claim 53. 

Gaim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 41, 44-51, 53, 56-62, 64 and 65 are rejected under 35 U.S.C 103(a) as being 
unpatentable Buttner-Janz et al. (5,401,269) over in view of Steflfee (5,071,437). Buttner-Janz 



Application/Control Number: 09/644026 
Art Unit: 3732 



Page 3 



et al. teach an intervertebral disc endoprosthesis comprising a bottom plate 1, a top plate 2, and a 
prosthesis core 3 having convex superior and inferior surfaces which articulate with concave inner 
surfaces of the plates 1 and 2. The exterior surfaces of plates 1 and 2 include beveled, projecting 
teeth 5 for penetrating into the endplates of the vertebrae. Therefor, Buttner-Janz et al. teach all 
of the limitations of the present invention except that the teeth 5 comprise lumens extending 
therewithin. Concerning the limitations of claim 50, requiring the intradiscal component be 
coupled to either the first or second anchor plates, the examiner directs applicants attention to 
Figs. 8 and 9 in which core 3 includes a rib 1 1 and each of the plates 1 and 2 include grooves for 
receipt of the rib 1 1. This couples the core 3 to each of the plates 1 and 2. 

Steffee teaches an artificial disc 5 which comprises an upper flat plate 12, a lower flat plate 
14 and an elastomeric core 16 between the two rigid plates. Each of the flat plates is covered 
with a porous coating 26 and fi^om each of the flat plates extend a plurality of anchoring elements 
28 capable of being introduced into the vertebra. The anchoring elements each include lumens 29 
therethrough which allow communication of the interior thereof with the exterior. It would have 
been obvious to one of ordinary skill in the art at the time of the present invention to have 
provided lumens within the teeth the prosthesis of Buttner-Janz et al. so as to allow for 
communication of the interior of the teeth with the exterior thereby improving biocompatibility 
and/or ingrowth characteristics. 

3. Claims 43 and 55 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Buttner-Janz et al. in view of Steflfee as applied to claims 41 and 53 above, and fiirther in view of 
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reasoning which follows. Biittner-Janz et al. and SteflFee teach all of the limitations of the present 
invention except that the lumens within the teeth or anchoring elements are .5 mm in diameter. 
Applicant has not convincingly demonstrated the criticality of this particular dimension and it 
would therefore have been an obvious matter of design to one of ordinary skill in the art at the 
time of the present invention to have formed the lumens of whatever diameter was appropriate to 
the dimensions of the device as whole. 

Allowable Subject Matter 

1. Claims 42, 54 and 63 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

2. Claim 52 is allowed. 

Conclusion 

1. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, TfflS ACTION IS MADE FINAL. See M.E.P.. § 706.07(a). Applicant 
is reminded of the extension of time policy as set forth in 37 CFR 1 . 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi-om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
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the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

2. Any inquiry concerning this communication or earUer conmiunications from the examiner 
should be directed to Michael B. Priddy whose telephone number is (703) 308-8620. The 
examiner can normally be reached on Mon.-Thurs. from 7:30 a.m. to 4:30 p.m. 

Any inquiry of a general nature or relating to the status of this application or proceeding, 
should be directed to the Group receptionist whose telephone number is (703) 308-1 148. 
Michael B. Priddy 
03/08/2002 / 
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Attachment for PT0-W8 (Rc\. 03/01- or earlier) 

6/18/01 



The befow text replaces the pre-printed text under the headings 
^Information on How to Eflcct Drawing Changcs/\on the back 
of the PTO-948 (Rev. 03/01, or earlierj form. 

INFORMATION OS HOW TO LFFEC T DRAW l\G ( II WCt.S 



i. CofTcciion of lnrorm:iltiifs - J7 CFR 1.85 

New corrected drawings musi be lilcd with che changes nkorporarcd ilicrcm 
Identifying indicia, ifprovided. should include the uik of the invention 
inventor *$ name, and application number, or doclcer number (il any) ii an 
application number has not been assigned to the application If this mlbrmaiion n 
provided, it must be placed on the front of each sheet ^nd centered %vithtn-ihc liip 
margin if corrected drawings are required in a Notice of Allowability (PTOL- 
37). the new drawings MUST be tiled within the THREE MONTH shonened 
statutory period set for reply in the Notice of Allowability Extensions of time 
may NOT be obtained under the provisions of 37 CFR I 1 36(a) or (b) for filing 
the cofreaed drawings after the mailing of a Notice of Allowability The 
drawings should be filed as a separate paper with a transmittal letter addressed to 
the Official Draftsperson 

2. Corrections other than Informalities Noted by Draftsperson on form PTO* 
948. 

All changes to the drawings, other than tntormaiaics noted by itie Uratispervon. 
MUST be made in the same manner as above except that, normally, a htghliuhted 
(preferably red ink) sketch of the changes to be incorporated into the new 
drawings MUST be approved by the examiner before the application will be 
allowed. No changes will be permitted to be made other than correction oi 
informalities, unless the examiner has approved the proposed changes 

Timing of Corrections 

Applicant is required to submit the drawmy corrections within the 
tttne period set in the attachedOffice coininunicatmtt See 17 CFR 
1.85(a) 



Failure to take corrective action witiun the set period will result in 
ABANDONMENT of the application 



